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SUPREME COURT HOLDS THAT ALIENS WHO
ARE NOT AUTHORIZED TO WORK ARE NOT
ENTITLED TO BACKPAY UNDER THE NLRA

Finding that awarding back pay
“to illegal aliens would unduly trench
upon explicit statutory prohibitions
critical to federal immigration policy”
as expressed in the Immi-
gration Reform and Con-
trol Act of 1986 (IRCA),
the United States Su-
preme Court held, in a 5-
4 decision, that the Na-
tiona Labor Relations
Board (Board) had no

Awarding back pay
“toillegal aliens
would unduly
trench upon
explicit statutory

on this testimony, the ALJ found that the
Board was precluded from awarding
back pay as such relief would be con-
trary to Sure-Tan, Inc. v. NLRB, 467
U.S. 883 (1984), and in
conflict with IRCA. In
September 1998, the
Board reversed the ALJ
with respect to back pay
and held that Mr. Castro
was entitled to $66,951.
The en banc D.C. Cir-

authority to award back . .. cuit enforced the
pay to a Mexican citizen Prohibitionscritical nLRre'sorder.

who had never been le- o federal immigra- 3

galy authorized to work . S n Writing for the
in the United States. tion pollcy. Court, Chief Justice
Hoffman Plastic Com- Rehnquist found that,
pounds, Inc. v. NLRB, although the Board has
No. 00-1595 (March 27, 2002). “[A] | broad discretion to fashion remedies for

warding back pay in acase like this not
only trivializes the immigration laws, it
also condones and encourages future
violations,” observed the Court.

The petitioner, Hoffman Plastic
Compound, had hired Jose Castro in
May 1988, after he presented docu-
ments that appeared to show that he was
authorized to work in the United States.
Eight months later, Hoffman discharged
him and several others for engaging in
union organizing activities. In January
1992, the Board held that Mr. Castro's
discharge violated the National Labor
Relations Act (NLRA), and it ordered
him reinstated with backpay. At a com-
pliance hearing before an ALJ to deter-
mine the amount of backpay, Mr. Castro
admitted that he had never been author-
ized to work in the United States and
that he had obtained his job at Hoffman
by presenting false documents. Based

violations of the NLRA, the Court has
(Continued on page 2)

ATTORNEY GENERAL
FINDS DRUG TRAFFICKING
OFFENSES “PARTICULARLY
SERIOUS CRIMES”

n March 5, 2002, the Attorney
General, in a consolidated decision, re-
versed three BIA unpublished cases
finding that the three respondents had
been “ convicted of a particularly serious
crime’” and therefore were statutorily
ineligible for withholding of removal.
Matter of Y-L-, A-G-, and R-S-R-, 23
I&N Dec. 270 (A.G. 2002). The Attor-
ney Genera aso held that the respon-
dents were not entitled to protection
under the Convention Against Torture.
The Board had previously certified
these cases to the Attorney Genera at
his request under 8 C.F.R. * 3.1(h)(1)(i)
(2002).

Under INA = 241(b)(3)(B)(ii),
withholding of removal is not available
if “the alien, having been convicted by a
final judgment of particularly serious

(Continued on page 3)

RECORD TURNOUT EXPECTED AT SIXTH
ANNUAL IMMIGRATION LITIGATION CONFERENCE

More than 200 government attor-
neys have registered to attend the
Sixth Annual Immigration Conference
to be held in Scottsdale, Arizona on
May 6-9, 2002. The theme of this
year's conference is “Immigration and
National Security: Enforcement and
Litigation After September 11th.” The
program will focus on the conse-

guences of the September 11 attacks
and their impact on immigration litiga-
tion and legislation. Sixteen panels will
address a variety of related topics, in-
cluding the detention and remova of
criminal aliens, asylum and withholding
of removal, revocation of naturalization,
and relief under the Convention Against

(Continued on page 2)
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BACKPAY DENIED TO MEXICAN CITIZEN WHO WAS NOT
AUTHORIZED TO WORK IN THE UNTIED STATES

(Continued from page 1)
“consistently set aside awards of rein-
statement or backpay to employees
found guilty of seriousillegal conduct in
connection with their employment.”
The Court noted that even though in
Sure-Tan it had affirmed the Board's
determination that the NLRA applied to
undocumented workers, its reasoning
was that “the immigration laws * as pres-
ently written’ expressed only a
‘peripheral concern’ with the employ-
ment of illegal aliens.”
At that time, said the
Court, Congress had not
“‘made it a separate le-
ga offense’ for employ-
ers to hire an illega
dlien, or for an illega
alien ‘to accept employ-
ment after entering this

“ Awarding back
pay to illegal aliens
runs counter to
policies underlying
| RCA, policiesthe

country illegally.”” Board has no

administer.”

To find otherwise and award back
pay to illegal aiens, said the Court,
“would unduly trench upon explicit
statutory prohibition critical to federal
immigration policy, as expressed in
IRCA. It would encourage the success-
ful evasion of apprehension by immigra-
tion authorities, condone prior viola-
tions of the immigration laws, and en-
courage future violations.”

Finaly, the Court
stated that Hoffman did
not get off “scot-free.”
The company was sub-
ject to other sanctions
that it did not challenge
for its violation, includ-
ing a cease-and-desist
order punishable by con-

authority to enforce tempt.

In this case, the
NLRB had interpreted
Sure Tan to apply only

or administer.”

In a dissenting
opinion, Justice Breyer,

to aliens who had | eft th e —— oined by Justices Stev-

United States and thus could not claim
back pay without lawful reentry. How-
ever, the Court of Appeals have been
divided on the question of whether the
Board could award backpay to illegal
workers under the NLRA.

The Supreme Court determined
that the question before it would be bet-
ter analyzed though a wider lens. In-
stead of focusing on the language in
Sure-Tan, the focus should be “on a le-
gal landscape now significantly
changed.” In particular, in 1996 Con-
gress enacted IRCA, a comprehensive
scheme prohibiting the employment of
illegal aliensin the United States.

“Under the IRCA regime, it isim-
possible for an undocumented alien to
obtain employment in the United States
without some party directly contraven-
ing explicit congressional policies,”
noted the Court. Thus, “awarding back
pay to illegal aliens runs counter to poli-
cies underlying IRCA, policies the
Board has no authority to enforce or

ens, Souter, and Ginsburg, would have
found that the backpay award did not
conflict with the national immigration
policy. For them, the immigration laws
only provide that “an employer may not
knowingly employ an illegal alien, that
an aien may not submit fase docu-
ments, and that the employer must ver-
ify documentation.” The immigration
laws do not provide that an employer
can violate the labor laws “with impu-
nity, at least once — secure in the
knowledge that the Board cannot assess
a monetary penalty,” the dissenters
stated.

The dissent further noted that the
INS is under the Department of Justice
which supported the Board's award of
backpay, and therefore the remedy
should have been upheld under Chev-
ron.

by Francesco Isgro, OIL
@B 202-616-4877

(Continued from page 1)
Torture, and other international law is-
SUes.

The Conference is designed for
government attorneys, including Assis-
tant and Specia Assistant United States
Attorneys, INS attorneys, and attorneys
from the Executive Office of Immigra-
tion Review who litigate or assist in the
litigation of civil immigration cases.
The Conference will aso be useful to
Federal prosecutors who are involved
with task forces recently established to
locate, apprehend, and prosecute or re-
move aliens subject to fina orders of
deportation.

Among the confirmed Depart-
ment’ s officials who will be speaking at
the Conference are: Robert D. McCal-
lum, Jr., Assistant Attorney General for
the Civil Division, James Ziglar, Com-
missioner of the Immigration and Natu-
ralization Service, Kevin Rooney, Di-
rector of the Executive Office for Immi-
gration Review, Paul K. Charlton, U.S.
Attorney for the District of Arizona, and
Edwin S. Kneedler, Deputy Solicitor
General. Honorable Stephen M.
McNamee, the Chief United States Dis-
trict Court Judge for the District of Ari-
zonawill also be making remarks.

Registration for the conference has
been extended to April 19. However,
attendance to the two luncheons on May
7 and 8, will be subject to space avail-
ability. To register please call Fran-
cesco Isgro at 202-616-4877. Lodging
at the Radisson Resort in Scottsdae
(480-991-3800) is aso subject to space
availability. When caling the hotel,
please request the group rate for US
DOJ.

Participants are responsible for
hotel, travel, and per diem cost. Regis-
tration and training materials are pro-
vided at no cost to the participants.

Questions regarding hotel accom-
modations and requests for any special
need should be directed to JuliaK. Doig
at 202-616-4893.
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ATTORNEY GENERAL REVERSES BIA’S RULINGS

(Continued from page 1)

crime, is a danger to the community of
the United States.” Torture Convention
protection is governed by its implement-
ing regulations. 8 C.F.R. "" 208.16,
208.17, and 208.18 (2002).

Each of the three cases involved a
criminal alien convicted of afelony co-
caine offense or offenses. Y-L- had

statute explicitly states that aggravated
felons sentenced to at least five years
imprisonment have committed
“particularly serious crimes,” Congress
reserved to the Attorney General the
question of whether a conviction and
sentence of less than five years repre-
sented a “particularly serious crime”
and the Attorney General had not spo-
ken to the issue. For its part, the Board

been convicted in statce———————————————— o0 o Ccase-by-case ap-

court of trafficking and
resisting an officer with
violence. Both A-G- and
R-SR- had been con-
victed in federal courts.
A-G- had been convicted
of two counts of distribu-
tion and one count of
conspiracy; R-S-R- had
been convicted of con-
spiracy to possess with

“ Aggravated felo-
niesinvolving un-
lawful trafficking
in controlled sub-
stances presump-
tively constitute
‘particularly seri-
ouscrimes.’”

proach, which “has led to
results that are both incon-
sistent and, as plainly evi-
dent here, illogical.” 23
&N Dec. at 273.

Citing the widespread
recognition of the effects
of drug trafficking on soci-
ety, the Attorney General
concluded that “aggravated

intent to distribute. The

INS commenced removal

proceedings against the

three respondents, charging each with
removability based on an aggravated
felony conviction. Each respondent was
ordered removed by an Immigration
Judge, though A-G- was granted with-
holding of removal.

On apped to the Board of Immi-
gration Appeals, each respondent was
granted withholding of removal under
INA * 241. To reach this result, the
same Board panel found that the respon-
dents' aggravated felony drug traffick-
ing convictions were not “particularly
serious crimes’ which would preclude a
grant of withholding of removal. The
Board's analysis “emphasized such fac-
tors as the respondents’ cooperation
with federal authorities in collateral in-
vestigations, their limited crimina his-
tory records, and the fact that they were
sentenced at the low-end of the applica-
ble sentencing guideline ranges.” 23
&N Dec. at 272.

In his decision, the Attorney Gen-
era recognized that the INA does not
define “particularly serious crime,” but
stated that he was guided by the lan-
guage of section 241(b)(3). Though the

felonies involving unlaw-
ful trafficking in controlled
substances presumptively
congtitute ‘particularly serious crimes
within the meaning of section 241(b)(3)
(B)(i1). Only under the most extenuat-
ing circumstances that are both extraor-
dinary and compelling would departure
from this interpretation be warranted or
permissible.” 23 1&N Dec. at 274, foot-
note omitted.

The Attorney Genera further ex-
plained that the rare case justifying a
departure would need to show al of the
following factors to mandate considera-
tion of a whether a crime was a
“particularly serious’ one;

(1) a very small quantity of con
trolled substance;

(2) a very modest amount of
money paid for the drugs in the
offending transaction;

(3) merely peripheral involve-
ment by the alien in the criminal
activity, transaction, or conspir-
acy;

(4) the absence of any violence
or threat of violence, implicit or

otherwise, associated with the
offense;

(5) the absence of any organized
crime or terrorist organization
involvement, direct or indirect,
in relation to the offending activ-
ity; and

(6) the absence of any adverse or
harmful effect of the activity or
transaction on juveniles.

23 1&N Dec. at 276-277.

In reviewing the records of the
three cases, the Attorney General found
that none of the respondents presented
the factors and were, thus, statutorily
ineligible for withholding of removal.
He emphasized that “such commonplace
circumstances as cooperation with law
enforcement authorities, limited crimi-
nal histories, downward departures at
sentencing, and post-arrest (let alone
post-conviction) claims of contrition or
innocence do not justify such a devia-
tion.” 23 I&N Dec. a 277, footnote
omitted.

Reviewing the respondents’ appli-
cations for protection under the Con-
vention Against Torture, the Attorney
General found that none of the respon-
dents proved entitlement to such protec-
tion. In al three cases, there was no
proof that the respondents would be tor-
tured by government officials or with
their acquiescence. In A-G-'s case, the
Attorney General specified that “[t]o
suggest that [the requirement of govern-
mental involvement or acquiescence]
can be met by evidence of isolated
rogue agents engaging in extrajudicial
acts of brutality, which are not only in
contravention of the jurisdiction's laws
and policies, but are committed despite
authorities' best efforts to root out such
misconduct, is to empty the Conven-
tion's volitional requirement of al ra
tional meaning.” 23 1&N Dec. at 283.

by JuliaK. Doig, OIL
@ 202-616-4893
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NEW CLASS ACTION LAWSUITS CHALLENGE INS’S PAROLE DECISIONS IN SOUTH FLOR-
IDA, REFUGEE ADJUSTMENT PROCEDURES, AND RIGHT TO COUNSEL FOR MINORS

Haitians Detained In South
Florida Pending Asylum Deter -
mination Challenge INS's Pa-
role Decisions

On March 15, 2002, a group of
Haitian asylum seekers detained in
South Floridafiled class action claiming
that the INS does not provide them with
individualized parole determinations
and denies them release because of their
race and/or nationa origin. Moise v.
Bulger, No. 02-20822-

the determinations of the political
branches.” Moreover, the government
has stated to the court, that “the grant of
parole is solely within the unfettered
discretion of the Attorney General.”

The government further contends
that the issuance of an injunction
“would impose considerable administra-
tive burdens that will improperly intrude
upon the INS's ability to carry out its
statutory obligations and policy objec-
tives.”

ClV (SD.Ha). Contact:  David Bernal,
: OlL
“In the special con-
The identified > B 202-616-4859

plaintiffs are six Haitians
who arrived in Floridain
a boat carrying 167 Hai-
tians in December 2001
and who are awaiting
adjudication of their ap-
plications for asylum.

Plaintiffs contend
that the INS is violating
the facialy neutral pa-
role provision of the
INA and the INS regulations, as well as
the equal protection and due process
protection under the Fifth Amendment.
Plaintiffs also seek to certify a class
comprised of al detained Haitian aliens
in the Southern District of Florida who
arrived on or after December 3, 2001,
and who have established a “credible
fear” of persecution.

In response to plaintiffs emer-
gency motion for injunctive relief, the
government has stated that the INS de-
cided not to grant parole to Haitians
(except minors and pregnant women),
including plaintiffs and others who ar-
rived with them is an effort to deter
other Haitians from taking risky sea
voyages to the United States.

The government contends that “in
the special context of claims of unad-
mitted aliens, considerations of sound
policy dictate that court-ordered parole
be foreclosed when inconsistent with

text of claims of un-
admitted aliens, con-
siderations of sound
policy dictatethat @&
court-ordered parole
be foreclosed when
inconsistent with the
determinations of the
political branches.”

Jocelyn Wright, OIL
& 202-616-4860
Dexter Lee, AUSA
305-951-9320

Class Action Suit
Challenges Method
And Timeliness Of
Adjusting The Status
Of Asylees

Under INA § 209(b) refugees who
have been granted asylum (“asylees’)
may apply to adjust their status to that
of an alien lawfully admitted for perma-
nent residence. Upon adjustment of
their status, these individuals may ob-
tain employment based on their lawful
permanent resident status, petition for
admission of their relatives, and accrue
time towards naturalization. Section
209(b) permits the Attorney Generd to
make available no more than 10,000
overall refugee admission numbers per
fiscal year for the purpose of adjusting
the status of asylees.

In Ngwanyia v. Ashcroft (D.
Minn), 46 named plaintiffs filed suit
challenging the Attorney General's
method and timeliness in adjusting the
status of asylees on behalf of themselves
and all other similarly situated asylees.
The plaintiffs alege that since Fiscal
Y ear 1994, the INS has failed to distrib-
ute 18,417 available asylee immigrant

visas that should have been alocated
to them and to class members. As a
result, plaintiffs have been prevented
from adjusting their immigration status
to lawful permanent resident status,
and have delayed their becoming
United States citizens.

The plaintiffs assert Due Process,
Equal Protection, Administrative Pro-
cedure Act, and other statutory viola-
tions. They seek class certification,
declaratory, and injunctive relief to
compel the Attorney General to re-
move obstacles to, properly account
for, and timely distribute available
asylee adjustment visas.

Contact: Greg Mack, OIL
@ 202-616-4858

Indigent Minors In Proceed-
ings Seek Legal Counse At
Government Expense

In Machado v. Ashcroft, No.
CS-02-0066 (E.D. WA)(complaint
filed Feb. 19, 2002), the plaintiff, a
fifteen year old currently in INS cus-
tody, seeks to represent a class of simi-
larly situated indigent minors, and
claims that the failure to appoint coun-
sel in their removal proceedings denies
their due process rights in violation of
the Fifth Amendment.

Plaintiff claims that in February
2002 he was kidnapped at gunpoint.
When he went to the police to report
the crime, the police notified the INS.
The INS placed him custody where he
is awaiting removal proceedings.

Petitioner claims that his father
died when he was young and his
mother abandoned him shortly thereaf-
ter. He aso claims that he does not
speak English and that he has not been
able to secure an attorney to represent
him in hisimmigration matters.

Contact: Michelle Gorden, OIL
& 202-616-7426
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ASYLUM

In Matter of Y-C-, 23 I&N Dec.
286 (BIA March 11, 2002), the en banc
Board of Immigration Appeals consid-
ered whether an alien was excused from
the one-year filing deadline for asylum
applications contained in Section 208(a)
(2)(B) of the Act. The Board concluded
that the respondent, who entered the
United States as an unaccompanied mi-
nor and remained a mi-
nor during the one-year
period following his arri-
val, had shown extraordi-
nary circumstances to
excuse his failure to file
an asylum application
during that period. The
appeal was sustained and
the case remanded for
further proceedings.

There was a concur-
ring opinion filed by
Board Member Filppu,
joined by Acting Chair-
man Scialabba, Vice Chairman Dunne,
and Board Members Cole, Hess, and
Pauley. Board Member Filppu objected
to “that portion of the majority's opinion
which indicates that an alien's discretion
as to when to file is constrained by the
authority of an Immigration Judge to set
deadlines.” 23 I&N Dec. a 289. He
found that the combination of the re-
spondent's “youth and the totality of the
circumstances’ met the statutory excep-
tion and was consistent with applicable
regulations. Id.

MOTION TO REOPEN

In Matter of Velarde-Pacheco, 23
I&N Dec. 253 (BIA March 6, 2002),
the en banc Board considered the re-
spondent's motion to reopen to apply for
adjustment of status based on his mar-
riage to a United States citizen. His
wife had filed a relative visa petition (I-
130) with INS, but the petition had not
been adjudicated. The motion was op-
posed by INS which relied on the
Board's decisions in Matter of Arthur,

A respondent should
not “be subject to an
additional, absolute
bar to reopening that
arisesneither from
statute nor regula-
tion, but instead is
solely of the Board’s
own creation.”

20 1&N Dec. 475 (BIA 1992), and Mat-
ter of H-A-, Interim Decision 3394 (BIA
1999), requiring an approved visa peti-
tion.

In its decision, the Board observed
that “[t]he effect of our policy in Matter
of Arthur, supra, coupled with the regu-
lation limiting respondents to one mo-
tion to reopen filed within 90 days of a
final administrative decision and the
Service's inability to
adjudicate many |-
130 visa petitions
within  that time
frame, has been to
deprive a small class
of respondents, who
are otherwise prima
facie eligible for ad-
justment, of the op-
portunity to have their
adjustment  applica-
tions reviewed by an
Immigration Judge.”
23 I&N Dec. at 255,
citations omitted. It
also noted that the INS had revised its
policy on joining untimely motions to
reopen for adjustment of status to make
it easier to aliens to obtain INS joinder.
Id.

The Board established a 5 factor
test to determine whether a motion to
reopen for adjustment may be granted.
Such a motion “may be granted, in the
exercise of discretion,” where “(1) the
motion is timely filed; (2) the motion is
not numerically barred by the regula-
tions; (3) the motion is not barred by
Matter of Shaar, 21 I&N Dec. 541 (BIA
1996), or on any other procedural
grounds; (4) the motion presents clear
and convincing evidence indicating a
strong likelihood that the respondent's
marriage is bona fide; and (5) the Serv-
ice either does not oppose the motion or
bases its opposition solely on Matter of
Arthur, supra.” 23 I&N Dec. at 256.
The majority found that the respondent
had met all five factors of its test and
reopened and remanded the case for
further proceedings.

. SUMMARIES OF RECENT BIA DECISIONS

There was a concurring opinion
filed by Board Member Holmes, joined
by Board Member Hurwitz. Board
Member Holmes agreed with the major-
ity opinion, finding that a respondent
should not "be subject to an additional,
absolute bar to reopening that arises
neither from statute nor regulation, but
instead is solely of the Board's own
creation.” 23 1&N Dec. 258, citations
omitted. He was persuaded by the
amendment of the Immigration and Na-
tionality Act in 1990 to provide an ex-
ception to an absolute bar to adjustment
and believed that a change in Board
precedent was appropriate to conform
with the statutory amendment.

Board Member Rosenberg also
concurred. She did not agree with the
fifth factor of the test, that “the Service
either does not oppose the motion or
bases its opposition solely on Matter of
Arthur, supra.” 23 I&N Dec. at 256,
259. She found that such a restriction
was not required by sections 204(g) and
245(e) of the INA. Id. “I do not be-
lieve that Service opposition is an ap-
propriate ‘condition’ that, as a rule,
should result in denial of a motion to
reopen.” 23 1&N Dec. at 264. Critical
of the Board's reasoning in Matter of
Arthur, Board Member Rosenberg drew
a contrast between “the district direc-
tor's ultimate authority to approve a
visa petition with the authority of the
Immigration Judge or the Board to de-
termine that a hearing to consider the
merits of an adjustment application is
warranted based on preliminary assess-
ment that a respondent has made a
prima facie showing that his marriage is
bona fide.” 23 1&N Dec. 261, citation
omitted.

A separate concurring opinion was
filed by Board Member Espenoza. She
noted that “[a] fundamental interest in
our immigration laws is the preservation
of the rights of United States citizens to
process immigration visas for desig-
nated members of their families. The
spouse of a United States citizen is a

(Continued on page 6)
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(Continued from page 5)

member of such aclass. Itisour duty to
ensure that the competing interests of
immigration enforcement and rights of
citizens be recognized. The rule ad-
vanced today sets forth a reasonable,
limited remedy.” 23 1&N Dec. at 265,
footnote omitted. Board Member Grant
filed a dissenting opinion without dis-
Ccussion.

There was also a dissenting opin-
ion filed by Board Member Pauley,
joined by Acting Chairman Sciaabba,
Vice Chairman Dunne, and Board
Members Filppu, Cole,
Ohlson, and Hess.
Board Member Pauley
objected to the

“The Convention

tection under the Convention, arguing
that he would be tortured in Haiti be-
cause he would be detained for an inde-
terminate period following his return
and because prison conditions in Haiti
are substandard. Interestingly, neither
the majority opinion nor the dissents
mention the Attorney General's recent
decision in Matter of Y-L-, A-G-, and R-
SR-, 231&N Dec. 270 (A.G. 2002).

In its analysis, the majority consid-
ered the language of the Convention and
observed that “the Convention Against
Torture draws a clear distinction be-
tween torturous acts as
defined in Article 1
and acts not involving
torture referenced in

“majority’s implicit AgamSt Torture Article 16" 23 I1&N

premise that the Service draws a clear Dec. at 295. The

often acts with insuffi- distinction between Board also focused on

cient celerity on” 1-130 the language of the
torturous acts as

visa petitions. 23 I&N
Dec. 267. He did not
agree that Arthur and
H-A- ought to be revis-
ited based on “resource
constraints or alloca-
tions’ or a change in
Service policy, noting

that Congress had NOt————————CrUc] and

intervened since the decisions were pub-
lished. 23 I&N Dec. 267-8. He con-
cluded that the Board's new position
may result in “useless additional paper-
work” and result in an “unmerited wind-
fal” to the respondent, namely reopen-
ing. 23 1&N Dec. at 269.

TORTURE CONVENTION

In Matter of J-E-, 23 I&N Dec.
291 (BIA March 22, 2002), the en banc
Board considered a claim for protection
under the Convention Against Torture
and its implementing regulations. J-E-
provides a more detailed analysis of a
Torture Convention claim than did the
Board's only prior substantive decision
on such an application, Matter of S-V-,
Interim Decision 3430 (BIA 2000). J-
E- involved a Haitian national convicted
of the sale of cocaine. He sought pro-

defined in Article 1
and acts not involv-
ing torture referenced
in Article 16.”

regulations implement-
ing the Convention and
the definition of tor-
ture contained therein.
23 I&N Dec. at 296-
299. The regulations
require that an act be
an “extreme form of
inhuman
treatment, . . . specifically intended to
inflict severe physical or mental pain or
suffering,” with an illicit purpose, inten-
tionally inflicted by governmental
authorities or with their acquiescence,
and not arising from lawful sanctions.
23 1&N Dec. at 298-299 and 8 C.F.R.
208.18(a) (2002).

The Board recognized that return-
ees to Haiti are detained and are subject
to substandard prison conditions. Not-
withstanding, the Board found that the
respondent failed to meet his burden of
proof. The Board emphasized that the
detention policy is alawful sanction and
that there was no evidence of a specific
intent to inflict severe pain or suffering
on the detainees. 23 I&N Dec. at 300.
The Board aso noted that the majority
of evidence related to acts covered un-
der Article 16 or the Convention, not

= SUMMARIES OF RECENT BIA DECISIONS

Article1. 231&N Dec. at 304.

There were two dissenting opin-
ions. Board Member Schmidt was
joined in dissent by Board Members
Guendelsberger, Brennan, Espenoza,
and Osuna. Board Member Rosen-
berg, joined by Board Member Espe-
noza, also dissented. Both dissenting
opinions show a significant divergence
of Board opinion on the interpretation
of the Convention Against Torture and
its implementing regulations. Board
Member Schmidt found that the evi-
dence clearly met the definition of tor-
ture and criticized the majority for
“looking at the various factors that
contribute to the abuse of Haitian re-
turnees in isolation, and not as a
whole” 23 1&N Dec. at 309. His
opinion was that “the majority goes to
great lengths to avoid applying the
Convention Against Torture to this
respondent.” 23 1&N Dec. at 309.

Board Member Rosenberg
agreed with the Schmidt dissent and
also criticized the majority opinion,
noting that the effect of the decision
was “to restrict, rather than extend,
protection to “potential victims.” 23
I&N Dec. at 310-311. She also ob-
jected to the majority’s interpretation
that the regulations required proof of
specific intent. She would find “only
that something more than an accidental
consequence is necessary to establish
the probability of torture” 23 I&N
Dec. at 316.

By JuliaK. Daig, OIL
@ 202-616-4893

Contributions To
The ILB Are
Welcomed!
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MEighth Circuit Holds That Alien's
Claim Of Persecution Was Stale
Where She Admitted That The Eri-
trean Government Is Neither Anti-
Catholic Nor Pro-Marxist And Is
Dedicated To Democratic Reform

In Francois v. INS, _ F.3d
2002 WL 407579 (8th Cir. March 18
2002) (Bye, R. Arnold, Beam), the
Eighth Circuit affirmed the BIA's denial
of asylum to petitioner, a native of Eri-
trea. In the 1980’s, petitioner was sent
to Russia to study Marxism-Leninism by
the Mengistu government.  She refused
to pursue the study because of her
Catholic religion. She was questioned
over a prolonged period after her return,
although she was not detained. She de-
parted as a student in the United States
but failed to attend the school for which
she was admitted. When placed in pro-
ceedings she sought asylum and with-
holding on account of her religious be-
liefs and her prior political activities.
She testified that she had denied the lat-
ter when interrogated.

By the time of her hearing in 1993
the Mengistu government had been over-
thrown and the State Department condi-
tion report indicated that there was no
longer reason to fear persecution on ac-
count of religion or political opinion.
Petitioner noted that her two brothers
had been granted asylum. The |J and the
BIA denied her regquest for asylum and
withholding based in large part on the
changed circumstances. In doing so the
BIA relied in part on country condition
reports prepared after her hearing. It
found she was not entitled to humanitar-
ian relief even if she had been subjected
to past persecution as the persecution
had not been extreme.

The Eight Circuit held that the
BIA’s determinations were supported by
substantial evidence, because the BIA
properly took administrative notice of
changed country conditions as described
in 1995 and 1999 State Department
Country Reports. Those Reports indi-

cate that Islam and Chrigtianity are
freely practiced in Eritrea and that the
excesses of the former Mengistu regime
had ended.

Although the petitioner had not
been given advanced notice of the BIA's
reliance on the Reports, the court found
that “she was neither harmed nor preju-
diced because the BIA noticed current
conditions in Eritrea of which
[petitioner] was aware.”

Finally, the court found that it was
not inequitable to deny asylum to peti-
tioner when two of her brothers had
been granted refugee status, because
their status had been
granted while Men-

Summaries Of Recent Federal Court Decisions

CRIMES

EThird Circuit Holds That Making
Terrorist Threats Is An Aggravated
Felony

In Bovkun v. Ashcroft,  F.3d
2001 WL 369802 (3d Cir. March 8,
2002) (Alito, Roth, Schwarzer), the
Third Circuit dismissed the petition for
review for lack of jurisdiction pursuant
to INA " 242(a)(2)(C) (barring judicial
review of criminal aliens review peti-
tions). The petitioner, a citizen of
Ukraine, was paroled into the United
States in 1992 but was never admitted
for lawful permanent residence. In Feb-
ruary 1998, he was charged by with the
crime of making terroristic

gistu was dill in threats, in violation of Penn-
power. The court found sylvanialaw. He had threat-
that the erroneous  ened to kidnap and kill the

Contact: Francis W.
Fraser, OIL
& 202-305-0194

ENinth Circuit De-
nies Government's
Petition For Re-
hearing En Banc
Seeking Remand
Of Issues Never
Addressed By BIA.

On March 11, the Ninth Circuit
denied the government's petition for
rehearing filed in Chen v. INS, 266
F.3d 1094 (9th Cir. 2001), an asylum
case. The government sought en banc
review and suggested that the Ninth Cir-
cuit is improperly determining de novo
issues regarding fear of persecution,
eligibility for asylum, and entitlement to
withholding of removal, rather than re-
manding to the BIA for an administra-
tive adjudication in the first instance.
The government's petition argued that
the court exceeded the proper limits of
judicial review by preempting the BIA
in that manner.

Contact: John Cunningham, OIL
@ 202-307-0601

citation in the order
of removal could
not surmount the
jurisdictional
restriction in INA
" 242(a)(2)(C).

child of a police officer in
an attempt to thwart the of-
ficer from arresting him on
outstanding warrants. In
October 1998, the petitioner
pled guilty to this offense
and was sentenced to im-
prisonment for 11 to 23
months. In October 2000,
the INS ingtituted expedited
removal proceedings against
the petitioner under INA * 238(b), 8
U.S.C. 1228(b) on the basis that he had
been convicted of an aggravated felony.
Subsequently, the INS issued a final
administrative order of remova order-
ing petitioner’s removal from the United
States.

On appeal, the court first rejected
petitioner's contention that the final ad-
ministrative order of remova flawed
because it erroneoudly reflected that he
had been convicted of a theft offense,
instead of a crime of violence. The
court found that the erroneous citation
in the order of removal could not sur-
mount the jurisdictional restriction in
INA * 242(a)(2)(C). Moreover, the pe-
titioner did not dispute the fact that he
was convicted for the offense of making

(Continued on page 8)
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terroristic threats; did not allege that the
erroneous citation confused him regard-
ing the basis on which deportation was
being sought or that he was prejudiced
by the citation in any other way; and
falled to cite any authority for the
proposition that an error of this type
would be sufficient to overcome the ju-
risdictional bar.

Petitioner aso contended that he
had not been convicted of an
"aggravated felony" as defined under
the INA. The court found that peti-
tioner's conviction required proof of a
threat to commit a crime of violence.
The crime in question, said the court,
necessarily involved "the use, attempted
use, or threatened use of physical
force," making it a "crime of violence"
under federa law (18 U.S.C. " 16(a).
The court also found that petitioner's
term of imprisonment was for at least
one year, even though he had received
an 11-months minimum sentence. The
court reasoned that since petitioner had
to serve at least 11 months and would
not serve more than 23 months under
Pennsylvania law, the sentence was
functionally the same as a sentence of
23 months. Finally, the court rejected
petitioner's contention that a misde-
meanor under state law may not consti-
tute an aggravated felony. Accordingly,
the court held that petitioner had been
convicted of an aggravated felony and
therefore the court lacked jurisdiction to
entertain the petition.

Contact: NeldaC. Reyna, OIL
@ 202-616-4886

MEighth Circuit Holds That Alien,
Whose First-Time Drug Possession
Conviction Was Expunged Under
Texas Law, Is Still Convicted For Im-
migration Purposes

In Vasguez-Velezmoro v. INS,
__F.3d_, 2002 WL 313376 (8th Cir.
March 1, 2002) (Arnold, Bye, Beam),
the Eighth Circuit affirmed the BIA's
denia of cancellation of removal to pe-
titioner, who had entered the United

States without inspection in 1985. In
1986, petitioner was charged in a Texas
state court with possession of a con-
trolled substance. This was hisfirst drug
offense. He was sentenced to ten years
imprisonment, al of which was pro-
bated. In 1988, after completing two
years of probation, petitioner was per-
mitted to withdraw his guilty plea. The
indictment was dismissed, and his judg-
ment of conviction was set aside. This
relief was granted pursuant to Article
42.12 of the Texas Code of Criminal
Procedure. In 1997, the INS instituted
removal proceedings against petitioner.
In response, petitioner filed
an application for cancella
tion of removal. On April
1, 1999, an Immigration
Judge denied this request
and ordered petitioner re-
moved to Peru. On appeal,
the BIA ruled that the ex-
punged state court drug
conviction made him ineli-
gible for cancellation of re-
moval and ordered him re-
moved.

Preliminarily
Eighth Circuit held that it had jurisdic-
tion to determine its own jurisdiction.
The court then found that although
Vasquez's Texas drug conviction was
expunged after he successfully com-
pleted two years of probation, his con-
viction was till vaid for immigration
purposes. The court also found that
there was no Equal Protection violation,
because there is a rationa reason to
treat expunged state convictions differ-
ently from expunged federa convic-
tions.

Contact: JuliaK. Doig, OIL
@ 202-616-4893

DETENTION

ETenth Circuit Holds That Manda-
tory Detention Of Criminal Aliens
Under Section 236(c) Of The INA Is
Unconstitutional

The Tenth Circuit held
that INA 8§ 236(c),
which requiresthe INS
to detain certain crimi-
nal aliensduringre-
moval proceedings, is
unconstitutional as ap-
plied to lawful perma-
nent resident aliens.

theo—ss——————— " CI

In Hoang v. Comfort, _ F.3d
(10th Cir. March 5, 2002) (Briscoe, Bal-
dock, Alley (D.J.,, W.D. Ok.)), the Tenth
Circuit held that INA § 236(c), which re-
quires the INS to detain certain criminal
aliens during removal proceedings, is un-
congtitutional as applied to lawful perma-
nent resident aliens. This appeal involved
three lawful permanent resident aliens
who are in removal proceedings based on
their convictions for aggravated felony
offenses, two for violent crimes. All three
of them were detained pursuant to INA §
236(c). Petitioners filed separate habeas
petitions challenging their mandatory de-

tention pending re-
moval  proceedings.
The district court

granted their petitions
and the government
appealed.

Preliminarily the
court rejected the gov-
ernment’'s  argument
that it lacked jurisdic-
tion over the appeal of
the two petitioners who
had failed to exhaust
administrative
remedies. The court found that exhaus-
tion of remedies is statutorily required
only for appeas of fina orders of re-
moval, and it is not required in this in-
stance to protect administrative authority
and promote judicial efficiency. First, a
petitioner's detention during the period
required for the exhaustion of remedies
may infringe upon his or her rights, espe-
cialy where the issue sought to be raised,
the constitutionality of * 236(c), is one
which does not implicate the discretion or
the expertise of the agency involved. Sec-
ond, the agency involved, the BIA, does
not have the power to reach constitutional
arguments, and thus is not empowered to
grant effective relief. Third, the BIA has
previously ruled that it is barred by * 236
(c) from granting bond, and therefore any
attempt by a petitioner to exhaust would
be futile.

On the merits the court acknowl-
edged that the constitutionality of * 236(c)
(Continued on page 9)
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has been addressed by numerous courts,
with conflicting results. The court
found, relying on Zadvydas v. Davis,
533 U.S. 678 (2001), that the permanent
resident alien petitioners had a funda-
mental liberty interest in freedom from
detention pending deportation proceed-
ings. The court noted that the “vitality”
of the Seventh Circuit's holding in
Parra v. Perryman, 172 F.3d 954
(1999), which upheld the constitutional -
ity of " 236(c), “is greatly diminished"
in the wake of Zadvydas. The court
then applied a heightened due process
analysis, and held that the statute as ap-
plied to petitioners violated their rights
to substantive due process.

Contact: Michelle E. Gorden, OIL
& 202-616-7426

Eleventh Circuit Denies Emergency
Motion To Release Suspected Terror-
ist.

In Al Najjar v. Ashcroft, the Elev-
enth Circuit on March 14, 2002, denied
petitioner's emergency motion for re-
lease, rgjecting his argument that after
his deportation order became fina the
Government lacked authority to detain
him unlessit could prove he was a flight
risk or danger to the community. In an
earlier decision, the Eleventh Circuit
had held the Government had
“unfettered authority” to detain him in
this context. Najjar v. Ashcroft, 273
F.3d 1330 (11th Cir. 2001).

Contact: Douglas E. Ginsburg, OIL
@ 202-305-3616

EAJA

Ninth Circuit Holds That
"Legalization" Class Is Not Retroac-
tively Entitled To $600,000 EAJA
Fees

In Zambrano v. INS, _F.3d
2002 WL 356299 (9th Cir. March 7,
2002) (Hug, Nelson, Hawkins), the
Ninth Circuit held that a court may not

reconsider the issue of subject-matter
jurisdiction for purposes of awarding
fees under the Equal Access to Justice
Act (EAJA) when the underlying action
had been dismissed for lack of subject
matter jurisdiction in a fina judgment.
The court reasoned that: (1) the EAJA
is a limited waiver of sovereign immu-
nity and does not provide an independ-
ent grant of subject matter jurisdiction,
and (2) Congress did not retroactively
restore subject matter jurisdiction over
the case with passage of the Lega Im-
migration Family Eg-
uity Act (LIFE) in De-
cember 2000 because it
would be unconstitu-
tiona to undo a fina
judgment of the courts.
In this appea plaintiffs
sought $604,651.14 in
attorneys fees for work
done up to August of
1993, when the Su-
preme Court issued its
decision in Reno v.
Catholic Social Serv-
ices, 509 U.S. 43
(1993), holding that the
courts lacked jurisdiction over “unripe’
clams.

Contact: Anthony Norwood, OIL
@ 202-616-4883

ENinth Circuit Holds That EAJA
Request Was Timely Filed But Denies
It On The Merits Finding That Gov-
ernment’'s Position In Denying Asy-
lum Was Substantially Justified

In Al-Harbi v. INS, 2002 WL
449525 (9th Cir. March 25, 2002)
(Kleinfeld, Tashima, Berson), the Ninth
Circuit held that for purpose of applying
for attorneys fees under EAJA, the 30-
day filing period beginsto run only after
the 90-day time for filing a petition for a
writ of certiorari with the Supreme
Court has expired. Here, the court
found that the request was timely be-
cause it had been filed 29 days after the
government's time to petition for certio-
rari had expired.

A court may not
reconsider theis
sue of subject-
matter jurisdiction
for purposes of
awarding fees un-
der the Equal Ac-
cessto Justice Act
(EAJA).

On the merits of the application,
however, the court found that the posi-
tion of the government had been sub-
stantialy justified. The petitioner had
been denied asylum by the BIA only to
have that decision reversed by the Ninth
Circuit in Al-Harbi v. INS, 242 F.3d
882 (9th Cir. 2001)(Al-Harbi I). In re-
versing the denia of asylum, the court
had found that the BIA’s decision was
lacking in “reasonable, substantial and
probative evidence in the record.”
However, here, the court noted that the
underlying Immigration
Judge's decision denying
asylum to petitioner on the
basis that he had partici-
pated in the persecution of
others appeared substan-
tialy justified. The court
noted that the BIA in its de-
nial had not reached that
issue and consequently it
was never presented by the
government in Al-Harbi |I.
Moreover, in Al-Harbi [, the
court had upheld the gov-
ernment’'s central  position
that petitioner was not
credible as to his claims of past persecu-
tion. Accordingly, the court found that
“the government's litigation position as
a whole [was] substantially justified,
albeit not ultimately adequate to sustain
the agency’ s decision.”

Contact: Michael Lindemann, OIL
Z 202-616-4880

FOURTH AMENDMENT

ESeventh Circuit Holds That Evi-
dence Gathered Against Alien In Vio-
lation Of Procedural Regulation Does
Not Warrant Suppression And Does
Not Violate Fourth Amendment.

In Martinez-Camargo V. INS,
__F3d_, 2002 WL 338650 (7th Cir.
March 5, 2002) (Flaum, Bauer, Easter-
brook), the Seventh Circuit affirmed the
removal order issued by the BIA, deny-
ing the alien's motion to suppress his

(Continued on page 10)
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concession of illegal status. The court
held that: (1) there was no Fourth
Amendment violation when the INS of-
ficer asked the alien for basic biographi-
cal information, including his immigra-
tion status, in the context of an inde-
pendent criminal stop which the INS
officer did not initiate; and (2) the INS's
conceded violation of the regulation
requiring that different INS officers ar-
rest and interrogate did not infringe
upon any fundamental, substantive right
of the alien, and therefore, absent a
showing of prejudice, suppression of the
alien's admission of illegal status was
not warranted.

Contact: LisaM. Arnold, OIL
& 202-616-9113

IN ABSENTIA

EEleventh Circuit Holds That Notice
Of Removal Hearing Sent To Alien's
Last Known Address Comported
With Due Process

In Dominguez v. Attorney Gen-
eral, _ F.3d__, 2002 WL 370198 (11th
Cir. March 8, 2002) (Anderson, Carnes,
Hull, per curiam), the Eleventh Circuit
affirmed the BIA’s denial of motion to
reopen an in absentia removal hearing.
The petitioner, a Jamaican citizen, en-
tered the United States as a visitor but
never departed when her visa expired on
January 25,1991. Instead, in September
1997, she applied for lawful permanent
status. That application was denied and
she was placed in remova proceedings
were initiated. On September 19, 2000,
a Notice to Appear at the November 14,
2000, remova proceeding was mailed
to petitioner at a Jacksonville, North
Carolina address. Petitioner did not
deny that the address to which the no-
tice was sent was the address which she
had given the INS in her formal submis-
sion. Petitioner did not appear at the
removal hearing, and was ordered re-
moved in absentia on November 14,
2000. On November 24, 2000, she
moved to reopen that decision, claiming

that she had not received constitution-
aly sufficient notice. The Immigration
Judge denied that motion, noting that
she had no proof, other than an uncor-
roborated affidavit, that she did not re-
celve notice. The BIA dismissed her

appeal.

The Eleventh Circuit held that the
due process right to notice was satisfied
when the notice to appear was sent to
the petitioner’s last known address. Un-
der INA * 240(c), 8 U.S.C. " 1229(c),
service by mail at the most recent ad-
dress provided by the alien is sufficient
notice. Therefore, “[f]ailing to provide
the INS with a change of address will
preclude the alien from claiming that the
INS did not provide him or her with no-
tice of a hearing,” said the court. The
court also found that an INS inter-
viewer's note that the petitioner was
staying with a relative at a different ad-
dress, for which there was no evidence
as to when or if the note was actually
placed in petitioner’ s file, did not satisfy
the requirement that an aien provide
written notice of a change of address.

Contact: James A. Hunolt, OIL
& 202-616-4876

MOTION TO REOPEN

ENinth Circuit Holds That Ineffec-
tive Assistance Of Counsel Tolls Nu-
merical Limitation On Motions To
Reopen.

In Rodriguez-Lariz v. INS,
__F.3d__, 2002 WL 386574 (Tashima,
Berzon, Pregerson) (Sth Cir. March 13,
2002), the Ninth Circuit granted the pe-
tition for review and remanded the case
to the BIA with directions to grant peti-
tioner’s motion to reopen. The BIA had
denied petitioner's first motion to re-
open. He then filed a second motion to
reopen alleging ineffective assistance of
counsel, which the BIA denied because
it exceeded the numerical limit for mo-
tions to reopen. The court held that:
the BIA had abused its discretion in de-
termining that it had no jurisdiction to

Summaries Of Recent Federal Court Decisions

reopen petitioner's proceedings. It
found that “[t]he defective representa-
tion petitioners received equitably tolled
the numerical limit on motions to re-
open and constituted ineffective assis-
tance of counsel, requiring a new hear-
ing on the issue of suspension of depor-
tation.”

Contact: Heather Phillips, OIL
@B 202-616-9343

SUSPENSION

ETenth Circuit Holds That Transi-
tional Stop-Time Rule Applies In De-
portation Case Pending On Rule's
Date Of Enactment

In Sibanda v. INS, F. 3d_,
2002 WL 393855 (McKay, Seymour,
Murphy) (10th Cir. March 14, 2002),
the Tenth Circuit affirmed a BIA deci-
sion, and held that the petitioners were
statutorily ineligible suspension of de-
portation. The court held that the tran-
sitional “stop-time” rule, which termi-
nates an alien's accumulation of con-
tinuous physical presence in the United
States upon service of an order to show
cause, applies in deportation cases
pending at the time of the rule’'s enact-
ment. It aso found that the Supreme
Court’s holding in INS v. &. Cyr does
not prevent the application of the stop-
time rule in such cases.

Contact: John Andre, OIL
2 202-616-4879

mSecond Circuit Finds No Jurisdic-
tion To Review BIA Decision That
Alien Is In€ligible For Suspension Of
Deportation By Reason Of Extreme
Hardship

In Kalkouli v. INS, _F.3d |,
2002 WL 318303 (2d Cir. March 1,
2001)(per curiam), the Second Circuit
dismissed a petition seeking review of
the BIA’s denia of suspension of de-
portation. Petitioner’s deportation pro-
ceedings commenced on May 18, 1995,

(Continued on page 11)
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and the BIA issued the fina order of
deportation on June 12, 2000. The BIA
denied petitioner's application for sus-
pension of deportation upon finding that
petitioner had failed to demonstrate that
his deportation would result in “extreme
hardship" pursuant to INA § 244(a).

The court held that whether an
alieniseligible for suspension of depor-
tation by reason of "extreme hardship”
is a "discretionary decision" that, is
barred from appellate review under
IIRIRA " 309(c)(4)(E). The court noted
that its conclusion was consistent with
the findings of every circuit that has
confronted the issue.

Contact: Megan Brackney, AUSA
@ 212-637-2729

Douglas E. Ginsburg, OIL

@ 202-305-3619

VISAS

EDistrict Court OrdersINS To Adju-
dicate Adjustment Application For
1998 Diversity Visa Applicant.

In Nyaga v. Ashcroft, __F. Supp.
2d__, 2002 WL 264613 (Evans) (D. N.
D. Ga. February 20, 2002), the district
court granted plaintiffS request for
mandamus relief, and ordered that the
INS must adjudicate their adjustment
applications filed in reliance on their
winning the 1998 diversity visa lottery
under INA § 203(c). The court held
that it had jurisdiction despite the INA’s
preclusion of judicial review of a
“decision or action” related to an adjust-
ment application, because the INS failed
to take any “action” on plaintiffs ad-
justment applications. The court then
found that mandamus jurisdiction ex-
isted to compel INS to exercise its dis-
cretion by adjudicating plaintiffs appli-
cations. Finally, the court held that the
government had the authority to issue a
diversity visa after the end of the 1998
fiscal year, because the INA’s limit of
the award of any visa to the fiscal year
within which the applicant was notified

only required that the applicants remain
“eligible” for a diversity visa within the
fiscal year.

Contact: Julia Anderson, AUSA
@ 404-581-6231
Cindy Ferrier, OIL
@ 202-353-7837.

WAIVERS - 212(C)

HEleventh Circuit Holds That Repeal
Of Waiver Of Removal Does Not Vio-
late Equal Protection Or Sixth
Amendment

In Brooks v. Ashcroft,  F.3d
2002 WL 331956 (11th Cir. March 1,
2002)(Black, Fay, Restani), the Elev-
enth Circuit held that it lacked jurisdic-
tion to review a fina order of removal
issued against the petitioner, a perma-
nent resident aien who had been con-
victed of an aggravated felony. The
petitioner had been convicted in Dade
County, Florida, of battery and the
lesser included offenses of battery and
false imprisonment, and sentenced to a
term of imprisonment of less than five
years. Based on that conviction, on
April 9, 1998, the INS ingtituted re-
moval proceedings against the petitioner
on the basis that he had been convicted
of an aggravated felony. An Immigra-
tion Judge and subsequently the BIA
found the petitioner deportable as
charged.

Before the Eleventh Circuit, the
petitioner argued that the repeal of INA
" 212(c) had an impermissible retroac-
tive effect when applied to an individual
convicted prior to the enactment of
AEDPA " 440(d) and IIRIRA * 304(b).
However, the court found that under the
plain language of INA " 242(a)(2)(C), it
was permitted to review only whether
petitioner was an alien, who was remov-
able based on having committed a dis-
qualifying offense. Here, there was no
dispute that petitioner satisfied al three
requirements. Consequently, it held that
it lacked jurisdiction to review the final
order of removal.

Summaries Of Recent Federal Court Decisions

The court then held that although
it retained jurisdiction over substantial
congtitutional questions raised by crimi-
nal aliens, it lacked jurisdiction over
petitioner's Sixth Amendment and Equal
Protection claims against the repeal be-
cause those claims were without merit.

In a closing footnote, the court
made this observation: “We would like
to comment on the plethora of cases that
have inundated our Circuit and our sis-
ter Circuits regarding this issue, and the
ease in which this burdensome and pro-
tracted litigation could have been
avoided with a simple declaration by
Congress regarding the retroactivity of
legislation when it is passed. A oneline
sentence could have avoided many of
these problems, and would certainly
have spared the resources of the federal
court system.”

Contact: Mary Jane Candaux, OIL
@ 202-616-9303

EDistrict Court Remands Case To
BIA For Deportation Waiver Appli-
cation After Concluding That Alien
Had Seven Years Of Unrelinquished
Lawful Domicile.

In Kolster v. Ashcroft, __F. Supp.
2d_, 2002 WL 264753 (Otoole) (D.
Mass. February 25, 2002), the district
court granted the habeas petition and
remanded to the BIA after finding that
petitioner was eligible for relief under
INA § 212(c) because he had been law-
fully domiciled in the U.S. for seven
consecutive years. The court reasoned
that 8 212(c)’s requirement of seven
years of lawful unrelinquished domicile
does not require seven years of legal
permanent residency, as the BIA had
found, but also includes petitioner's
presence in the U.S. pursuant to a visa
as an immediate family member of an
international organization employee.

Contact: Papu Sandhu, OIL
@ 202-616-9357

Frank Crowley, SAUSA

& 617-565-2415
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OIL Attorney Audrey Hemesath
(formerly known as Audrey Benison)
ran in the Washington, D.C. Marathon
yesterday, and completed the course in
an approximate time of 3 hours and 45
minutes — a personal record!

INSIDE OIL

OIL bids farewell to Ashley
Tabaddor who has accepted a posi-
tion as an Assistant United States At-
torney in Los Angeles.

A warm welcome to three new
OIL Attorneys: Jennifer L. Light-
body, David E. Dauenheimer, and
Blair T. O’Connor.

Ms. Lightbody received her B.A.
from West Virginia University and her

J.D. from the Capita University Law

School in Columbus, Ohio. Before
joining OIL Ms. Lightbody served as
aJudicial Law Clerk to the Honorable
Donald C. Nugent, of the United
States District Court for the Northern
District of Ohio.

Mr. Daunenheimer is a graduate
of Lafayette College in Easton, Penn-
sylvania. He obtained his law degree
from the University of Colorado
School of Law. Prior to joining OIL
he served as a Trial Attorney with the
Torts Branch in the Department’s
Civil Division. Prior to joining the
Department, Mr. Daunenheimer
served in numerous capacities with the
Army’s Judge Advocate Genera’s
Corps.

Mr. O'Connor is a graduate of
the University of Notre Dame and the
Valparaiso School of Law. He has

I\ d
served with the United States Army
and taught legal writing at the George
Washington Law School.

The goal of this monthly publication
is to keep litigating attorneys within
the Department of Justice informed
about immigration litigation matters
and to increase the sharing of infor-
mation between the field offices and
Main Justice. This publication is
also available online at https://oil.
aspensys.com. |f you have any sug-
gestions, or would like to submit a
short article, please contact Fran-
cesco Isgro at 202-616-4877 or at
francesco.isgro@usdoj.gov. The
deadline for submission of materials
is the 20th of each month. Please
note that the views expressed in this
publication do not necessarily repre-
sent the views of this Office or those
of the United States Department of
Justice.
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